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Before KING Chief Judge, and JONES and DENNI'S, Circuit Judges.
PER CURI AM *

Terry Stewart and Cedric Emanuel, Plaintiffs-Appellants,
each brought a Title VII suit against his enployer, Defendant-
Appel I ee Union Pacific Railroad Conpany, claimng discrimnation
and retaliation. In each case, Union Pacific filed a notion for
summary judgnent, and the court granted summary judgnent in favor
of Union Pacific on all clainms. Stewart and Emanuel each
appeal ed the district court’s judgnent, and they have since
consolidated their appeals. W AFFIRM

| . BACKGROUND
A Fact ual Background

Plaintiffs-Appellants Terry Stewart and Cedric Enmanue
(collectively “appellants”), both of whomare African Anerican,
are machini sts enpl oyed by Defendant - Appel |l ee Uni on Pacific
Rai | road Conpany (“Union Pacific”). They work at the Settegast
| oconotive shop, located in Houston, Texas.

On July 10, 2001, a white Union Pacific enployee circul ated
an e-mail entitled “New York Gty — revised high schoo
proficiency exam” This e-mail presents a series of math

problens built around situations that reflect deneaning

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



stereotypes of African Anericans and other mnority groups. The
enpl oyee responsible for distributing the e-mail was disciplined,
receiving five days of unpaid suspension and two years of

probati onary enpl oynent.

To counter what they felt was an i nadequate response to the
e-mail incident, as well as a generally discrimnatory work
envi ronnent, on Septenber 27, 2001, the appellants, other Union
Paci fi c enpl oyees, and several conmmunity nenbers participated in
arally to protest what they viewed as the disparate treatnent of
white and mnority enployees at the Settegast facility. The
rally was peaceful and, except for a brief incident, did not take
pl ace on Union Pacific property.

On Cctober 2, 2001, Union Pacific sent a letter to the
enpl oyees’ union stating that the rally violated conpany policy
because it took place on Union Pacific property. The letter went
on to list the enpl oyees, including the appellants, who
participated in the rally while on Union Pacific property.
Despite the letter, no disciplinary action was taken agai nst any
of the enpl oyees nentioned in the letter.

On Cctober 17, 2001, Stewart, Emanuel, and a third enpl oyee,
Leopol do Ramrez, |left the Settegast facility for |unch w thout
apprising their supervisor. Enployees at the Settegast facility
are allowed to | eave for lunch, but nust first informtheir
supervisor. Wether they |leave the facility or not, enployees
are limted to twenty mnute lunch breaks. The three enpl oyees
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were gone for one hour and twenty mnutes. They clained that car
probl ens del ayed their return and that they unsuccessfully
attenpted to tel ephone their supervisors to informthem of the
del ay.

On Cctober 19, 2001, the appellants and Ramrez received
letters inform ng themthat they were being charged with | eaving
conpany property without notifying their supervisors and failing
to correct their tinme sheets to account for the extra hour | ost
on their lunch trip. The letters inforned the enpl oyees that,
pendi ng an investigation, they faced a Level 5 disciplinary
action, neaning they could be termnated.! However, if the three
enpl oyees wai ved their rights to an investigation, they would
only face a Level 2 disciplinary action. A Level 2 sanction
anounts to a year of probationary enploynent. Part of this dea
was that the offer was only good if all three enployees and a
fourth enpl oyee, who was facing discipline for an unrel ated
i ncident but also participated in the Septenber 27 rally, agreed
to accept the deal. Al four enployees accepted the deal. As a
result, Stewart received one year of probation. Because Enanuel
was already on a Level 2 sanction for a previous violation of
conpany policy, he was upgraded to a Level 3 sanction. In

addition to facing a year of probation, he was al so suspended

. Uni on Pacific has a formal disciplinary systemin which
various violations of conpany rules correspond to different
discipline levels. Hi gher discipline |levels correspond to nore
severe puni shnent.



fromwork wthout pay for five days.
B. Procedural Background

In early 2002,2 the appellants filed charges with the United
St ates Equal Enpl oynent Opportunity Conm ssion (“EECC’), all eging
that they were discrimnated agai nst based on their race and that
they were punished in retaliation for their participation in the
rally. Following receipt of their right to sue notices fromthe
EECC, on Decenber 19, 2002, the appellants brought separate suits
inthe United States District Court for the Southern District of
Texas.® They asserted clainms of unlawful racial discrimnation
and retaliation under Title VII of the Gvil R ghts Act of 1964
(“Title VI17), 42 U S. C. 8§ 2000e, and the Cvil R ghts Act of
1866, 42 U.S.C. § 1981.% They additionally brought state | aw
clainms of negligent supervision, negligent retention, and
intentional infliction of enotional distress.

Fol | ow ng di scovery, Union Pacific filed a notion for
summary judgnent in each cases. The court granted Union

Pacific's notion. Stewart and Emanuel each filed a notice of

2 Emanuel filed his claimon January 29, 2002. Stewart
filed his claimon February 5, 2002.

3 Al t hough the appell ants brought separate suits that
were heard by different judges, they were represented in district
court by the sane attorney who filed substantially simlar
pl eadi ngs in both cases.

4 In its notions for summary judgnent, Union Pacific
addressed a disparate inpact claim However, in |ooking at the
appel l ants’ original conplaints, the appellants did not propound
this cause of action. Thus, we do not consider it here.
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appeal, and they | ater chose to consolidate their appeals. The
appel l ants appeal only the district court’s judgnents as to the
Title VII clains.
1. STANDARD CF REVI EW
A Summary Judgnent Standard of Revi ew
We review a district court’s grant of summary judgnent de
novo, applying the sane | egal standards as the district court.

Fierros v. Tex. Dep’'t of Health, 274 F.3d 187, 190 (5th Cr

2001). Sunmary judgnent is appropriate if there are no genui ne
i ssues of material fact and the novant is entitled to judgnent as

a matter of | aw Celotex Corp. v. Catrett, 477 U. S. 317, 322

(1986); FED.R QV.P. 56 (c). The initial burden to denonstrate

t he absence of a genuine issue concerning a material fact is on
the novant. Celotex, 477 U S. at 324. Upon showi ng that there
is an absence of evidence to support an essential elenent of the
non- novant’s case, the burden shifts to the non-novant to
establish that there is a genuine issue of material fact. |[|d.

B. The McDonnel |l Dougl as Fr anewor k

The burden-shifting franmework established in McDonnel

Douglas Corp. v. Geen, 411 U S. 792, 802 (1973), governs the

appel l ants’ disparate treatnment and retaliation clains. See

Byers v. Dallas Morning News, Inc., 209 F.3d 419, 427 (5th Gr.

2000) (“As this Court has held, the McDonnell Douglas test

applied to Title VII disparate treatnent cases is also applicable



to Title VII unlawful retaliation cases.”). Under the MDonnel
Dougl as approach, the plaintiff has the initial burden of proving
a prima facie case by a preponderance of the evidence. 1d. To
establish a prima facie case for discrimnation, a plaintiff nust
show that: (1) he is a nenber of a protected class; (2) he was
qualified for the position; (3) he suffered an adverse enpl oynent
action; and (4) he was replaced by soneone not of the protected
class or others simlarly situated were nore favorably treated.

See, e.qg., Okoye v. Univ. of Tex. Health Sci. Cr., 245 F.3d 507,

512-13 (5th Gr. 2001). The prima facie case for retaliation
requires the plaintiff to showthat: (1) he engaged in a
protected activity; (2) he suffered an adverse enpl oynent acti on;
and (3) there is a causal connection between the protected

activity and the adverse enploynent action. Long v. Eastfield

Col l ege, 88 F.3d 300, 304 (5th Cr. 1996).

The adverse enpl oynent action required under both causes of
action nust be an ultinmate enpl oynent decision along the |Iines of
hiring, granting |eave, discharging, pronoting, or conpensating.

Dollis v. Rubin, 77 F.3d 777, 782 (5th Cr. 1995). Phrased

differently, an ultimte decision nust be “[a] tangible

enpl oynent action constitut[ing] a significant change in

enpl oynent status, such as hiring, firing, failing to pronote,
reassignment with significantly different responsibilities, or a

deci sion causing a significant change in benefits.” Burlington

Indus., Inc. v. Ellerth, 524 U. S. 742, 761 (1998).
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Once the plaintiff establishes a prinma facie case, the
burden of production shifts to the defendant to articulate a
| egitimate, nondi scrimnatory reason for the chall enged

enpl oynent action. MDonnell Douglas, 411 U. S. at 802. If the

def endant proffers such a legitimte reason, the burden shifts
back to the plaintiff to show that the defendant’s reason was

nmerely a pretext for discrimnation. R o0s v. Rossotti, 252 F.3d

375, 378 (5th Cr. 2001) (citing Reeves v. Sanderson Pl unbi ng

Prods., Inc., 530 U S 133, 138-42 (2000)). Throughout, the

ulti mate burden of persuasion remains with the plaintiff.
Reeves, 530 U. S. at 143.
L1, ANALYSI S

The district court found that neither appellant could prove
the prima facie case for either discrimnation or retaliation.
Specifically, the court found that a sanction of one year of
probation was not an ultimate enpl oynent decision, since neither
enpl oyee faced term nation, denotion, or a | oss of benefits.
Wth respect to Emanuel’s claim the court recognized that he
| ost five days of pay as a result of his suspension. However, it
noted that the suspension was the result of “stacking the
di scipline inposed for violating the |unch policy on top of
Plaintiff’s pre-existing disciplinary level. Even then, the
suspension is not on par with hiring, firing, failing to pronote,

or reassignnment with significantly different responsibilities.”



Emanuel v. Mb. Pac. R R Co., Cvil No. H02-4851, slip op. at 12

(S.D. Tex. Mar. 22, 2004).

The appellants do not argue that the district court
over | ooked evidence raising a genuine issue as to whet her
probati on was an adverse enploynent action. Instead, they attack
this court’s prior decisions on the issue of what constitutes an
adverse enpl oynent action under Title VII. The court bel ow
relied on Dollis, 77 F.3d at 777, for the proposition that only
ul ti mate enpl oynent deci sions constitute adverse actions under

Title VII. In Mattern v. Eastman Kodak Co., 104 F.3d 702, 707

(5th Gr. 1997), this court stated that absent a change in the
law, Dollis is binding precedent on all future Fifth Grcuit
panels. The appellants argue that the Suprene Court’s deci sion
in Ellerth represents such a change in the law.® In Ellerth, the
Court stated that an adverse enpl oynent action nust be “a
significant change in enploynent status.” Ellerth, 524 U S at
761. Appellants claimthat this court has yet to consider
adequately how this statenent should inpact our Title VII

j urisprudence.

We find the appellants’ argunent unavailing. Even if we

5 In their reply brief, the appellants al so argue that,
at least for retaliation actions, the ultimte enploynent action
requirenent in Title VII should be broadened so as to conform
wth the requirenents for a retaliation cause of action brought
under 42 U . S.C. 8 1983. Because this argunent was raised for the
first time in the reply brief, we deemit waived. See Teal
Enerqgqy USA, Inc. v. GI, Inc., 369 F.3d 873, 879 n.18 (5th Gr.
2004) .




were to accept, arguendo, the argunent that our definition of an
adverse enpl oynent action is inconsistent wwth Ellerth, on its
own terns, Ellerth does not broaden the definition far enough to
cover the appellants’ probation. As nentioned above, Ellerth
defines a tangi ble enploynent action as “a significant change in
enpl oynent status, such as hiring, firing, failing to pronote,
reassignment with significantly different responsibilities, or a
deci sion causing a significant change in benefits.” Ellerth, 524
U S at 761. The appellants’ probation did nothing to alter
their enploynment status. On probation, they received the sane
pay and held the same job responsibilities.® The only inpact the
probation had was that if the appellants viol ated conpany
policies during their year of probation, they would face stiffer
discipline for the violation than they would have if they were
not on probation. As long as they both continued to do their
j obs and abi de by conpany policies, the probation would have no
i npact on them whatsoever. Thus, Ellerth is of no help to
appel | ant s.
| V. CONCLUSI ON
For the foregoing reasons, the judgnents of the district

court are AFFI RVED

6 For the reasons stated by the district court, we find
that Emanuel’s |l oss of five days of pay does not inpact our
“adverse enpl oynent action” analysis. The discipline solely
attributable to the October 17 lunch incident did not result in
his | oss of pay.
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